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Commissionerate

& yfferadt w1 9T U9 udiName & Address of the Appellant / Respondent

M/s Deora Wires and Machines Pvt Ltd.
Deora Avenue, Near Mithakhali Six Roads,
Navrangpura, Ahmedabad
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
ofje may be against such order, to the appropriate authority in the following way :

AR TRER BT AT 3G
Revision appliication to Government of India:

( I IS Yo HWFITH, 1994 @ URT T D FATY T AFSA D IR H YA GRT D
SH-4TT @ Yo e B slevta gOET 1dee o af¥m, Rd wRoR, faw wEen, o
b, el wfre, Siee 29 o=, wwig AW, g Rl ¢ 110001 @Y @ ST AR

(i A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

inistry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Buiiding, Parliament Street, New
melhi =110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
ploviso to sub-section (1) of Section-35 ibid :

@A wE D wf B A ¥ e O ERER W W R eI ar o aRan # @
el WOEMTR W qER WverTR ¥ WA & W gy An # A1 farel wverR  wveR # o aw fael
HARE g1 B Ut A B ATe @ i & SR g8 8

(p In case of any loss of goods where the loss occur in transit from a factory.to a warehouse or {o
ahother factory or from one warehouse to another during the course of processing of the goods in a
arehouse or in storage whether in a factory or in a warehouse.
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@)  wrel @ arex} fel s o owedw W faffaa wa ox oar A @ fafwir § S ges e 9e W Sred
Sed b Rde & HiEel ¥ o wed @ aEr R g W yew # fRaifia #)

(A)  In tase of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to @any country or territory outside India.

@) O gee @ ynaE By & aRd & IR (U a1 qeE B fara o mar 9 g

(B) In ﬁase of goods exported outside India export to Nepal or Bhutan, without payment of
“duty.

3ifH Saurea @) Jeree Yod & YUaH & U O SgE) BT W A TE 7 AR U9 Ry S s a4 W
frap @ qafde orge, orfld & g™ WIRG a1 WY WX A1 415 H faw smifm (F.2) 1998 RT 109 T
frgpa e g gl

(c)  Cregdit of any duty allowed to be utilized towards payment of excise duty on final
praducts under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) TR IR Yoob (@fel) Framiaed, 2001 @ Fram 9 @ sigfa faffdse yua d@am gu-s # Q@ ufeedl ¥, .
ufg amew @ ofd sndw At Rl A @9 a9 & favgel-oraw vd adie e o @13 uitngt @ e
St s fear w1 wfdv (swe @ @ 3@ 7 Y @ ofoeld uwT 35—3 ¥ Feifid W & gam @
[gg & e AsR-6 A H UG A B arfEy |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
twg copies each of the OO and Order-in-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
354EE of CEA, 1944, under Major Head of Account.

(2)  RRAprT e & wrer STl el B Ud oy W A1 S99 B N w9 200/~ YA B Y SR

o)

SR el Rep¥ U og F ST & ) 1000/~ $) WY P B Y |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
invpived is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

A o, PRa IeNET Yod U9 qaT FY wdely iR @ giy sndie—
Appeal to|Custom, Excise, & Service Tax Appellate Tribunal.

(1) B SoUTeT Yod ARTTIR, 1944 B Ry 35-d1 /352 & siia—
Ungler Section 35B/ 35E of CEA, 1944 an appeal lies to :-

@)  Srffoed uRwe 2 (1) & A gAY AFAR @ Al @ odidd, Al B A § A gob, B
IO Poob Ve warax e =maridereRnee) # uf¥ew den difde, ssveme 8 27T,

IEHTC HAT 31T, IRULANR, HEAGTETE—380004
(a) To the west regional bench of Customs, Excise & Service Tax Appellate. Tribunal (CESTAT) at

2"floor BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
othgr than as mentioned in para-2(i) (a) above.
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v The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai} Rules, 2001 and shall be
accompanied against (one which at feast should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3)| e 3w amew # ®Y qo anaell @l WA Fdr 8 ) gdE g AEw B U i & e Suged
g0 W frar o wfey sw dea & @ gy i P e vl o) @ qwn @ g genRefy sl
IRTEGRYT BT Ueh ST 1 Fe1d THR Pl 6 ATAGA fhar oran £ |

in case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)| =umorer YehAtafgd 1970 JATHIT B SHYR—1 @ sfdia FuiRa BFQ ogar 9o amdes @
wmuwmwmﬁmﬁﬁ@wﬁwm%%oﬁﬁmw
fese s g1 =fay |

One copy of application or O.1.O. as the case may be, and the order of the adjournment
. authority shall a court fee stamp of Rs.6.50 paise as prescribed under schedUIed | item
of the court fee Act, 1975 as amended.

(5) ﬁﬁﬂ@@ﬁmﬁﬁﬁnﬁwmmﬁw&aﬂ?ﬁﬁmmﬁﬁﬁﬁmw%ﬁmw
B GG 3o Qd AR i =i (@rafaf) fraw, 1982 A fAfga 2

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(52) W Yob, BT SR Yod @ WaE AR IrrteRvRRee) @ uferdiel & Ame
FIeaAT (Demand) T &3(Penalty) &l 10% Yd w1 &1 3G § | genifs, Awas @@ a1 10
FUE FUT E (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) '

T Semg Yoo AR AT & JHewrd, ATH 29T "Sered @1 A" (Duty Demanded)-
(i) (Section) Ws 11D & ded BuiRa it

. (iy  forar oo Fde e & wfdy,

(i)  Qerde HiFe fradt & FEa 6% ded d@ T

> m@@mvﬁmm'ﬁm@mﬁwﬁ,mmﬁﬁmﬁimtﬁmrﬁmﬁm
I

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appeliate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shali include:
(CXXXiX) amount determined under Section 11 D;
(cxl) amount of erroneous Cenvat Credit taken;
(cxli) amount payabie under Rule 6 of the Cenvat Credit Rules.

s Brew & Wi s TIRIGRUT & wweT SRl Yew Nuar Yo 91 &S Rafad @ d Al fee aw gew &
10°Awmmmmmﬁmﬁﬁamm€ﬁ10%33?mTatr{EﬁraTaﬂTcﬁ?-l
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Deora Wires and

Machines Private Limited, Deora Avenue, Near Mithakali Six Roads.

Navrangpura, Ahmedabad (hereinafter referred to as the appellant)
agairlst Order in Original No. KLL DIV/STAX/KHATIK/24/2020-21 dated

15-01-2021 [hereinafter referred to as “impugned order’] passed by the

Deputy Comumissioney, CGST, Division- Kalol, Commissionerate

Gandhinagar [hereinafter referred to as “adjudicating authority’].

2.

Briefly stated, the facts of the case is that the appellant is holding

Service Tax Registration No. AAACD660SEST001 and engaged in

providing Business Auxiliary Service, Transport of goods by road/Goods

Transport Agency service, legal consultancy service provided/received by

the

md. Information gathered by the officers of Directorate General of

Centiral Excise Intelligence [now Directorate General of Goods and Service

Tax |Intelligence, hereinafter referred to as (DGGD] indicated that the

appdllant was having large amount of transaction in their HDFC bank

accouint. Based on the information inquiry was initiated by DGGI and

doc
the
the

aments were called and on examination of the same it was found that
hppellant had received income for ‘Non Fulfillment of Contract’ from

it customers, which was reflected in their financial records as ‘Other

Incomme’ for the F.Y. 2013-14. It was also gathered that the appellant had

not paid service tax on such income received by them. Shri Sanjay Deora,

Dirdctor of the appellant, submitted in his statement dated 12.04.2019

thatl the amount is related to advance forfeited against order of production

andlthe amount was forfeited for not lifting of the order partially by their

cus
the

cus

tomer. It appeared to the department that the appellant had tolerated
act of default in terms and conditions of the agreement by their

tomers, for which they recovered consideration in the form of forfeit of

advhnce money. Thus, the act of tolerance of the default appeared to

rendler itself within the ambit of service as defined under Section 65B (44)

" w‘/
4

i

" 3 .\‘
N .'7\4 \
:;. q

e Finance Act, 1994 and was a taxable service as per Section 66E (e}
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of the Finance Act, 1994 i.e. ‘agreeing to the obligation to refrain from an

act, or to tolerate an act or a situation, or to do an act’.

2.1 The appellant was issued a SCN bearing No. DGGI/AZU/Gr.D/36-
15/2019-20 dated 24.04.2019 wherein it was proposed to determine the
service provided by them against amounts recovered as ‘Non Fulfillment of
Contract’ towards ‘agreeing to the obligation to tolerate an act or a
situation’ as a taxable service under Section 66E (e) of the Finance Act,
1994 and recover the service tax amount of Rs.16,10,982/- under the
proviso to Section 73 (1) of the Finance Act, 1994 along with interest under
Section 75 of the Finance Act, 1994. Imposition of penalty under Section
77 and 78 of the Finance Act, 1994 was also proposed.

3. The said SCN was adjudicated vide the impugned order wherein the
service provided by the appellant against amounts recovered as ‘Non
Fulfillment of Contract’ towards ‘agreeing to the obligation to tolerate an
act or a situation’ was held to be a taxable service under Section 66E (e) of
the Finance Act, 1994. The demand for service tax was confirmed along
with interest. Penalty was also imposed under Section 77 and 78 of the

Finance Act, 1994.

4. Being aggrieved with the impugned order, the appeﬂant has filed the

instant appeal on the following grounds :

i, The advance amount forfeited on account of non lifting of the goods
ordered by the customer was in lieu of the financial loss suffered by
them and there was no provision of service in the entire transaction
as it is purely a business transaction happening in the course of
purchase and sale of goods.

1. The adjudicating authority has wrongly interpreted the term
Declared Service’ under Section 66E read with Section 66B of the
Finance Act, 1994. From a bare perusal of the definition of declared
service as provided under Section 66B (22) it is evident that to

consider a transaction as a declared service, there should be an
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tion and that too for a consideration. In the present case, there 1s
o action and no consideration involved.

he adjudicating authority has mis-interpreted and mis-construed

at the amount forfeited is a consideration received by them in lieu
f activity of tolerance on their part.

s per Section 53 of the Indian Contract Act, they are entitled to
ompensation from their client as per their agreement, as the client
ailed to perform his promise by non lifting of good manufactured.

erely because there 1s a mutual consent on the amount of
ompensation receivable in the event of a Dbreach of
romise/agreement, the compensation does not take the color of
consideration.
The issue has already been decided by the Commissioner (Appeals),
Ahmedabad vide OIA No. AHM-EXCUS-002-APP-005-2020-21
dated 28.04.2020 wherein it was held that the amount retained
when order was cancelled is compensation and not consideration and
hence not liable to service tax.
They rely on the decision in the cases of @ (@) Cricket Club of India
Vs. Commissioner of Service Tax — 2015 (40) STR 973 (Tri-Mum);
(i) Mormugao Port Trust Vs. Commissioner of Customs, C.Ex. and
Service Tax, Goa — 2016 TIOL 2843 (Tri.-Mum); (i1} dJaipur
Jewellery Show Vs. CCE & ST, Jaipur-I — 2017 (49) STR 313 (Tri);
(iv) Reliance Life Insurance Co Ltd Vs. Commissioner of Service Tax,
Mumbai-T in Tax Appeal No. ST/85584/2015; (v) Amit Metaliks Ltd
Vs. Commissioner of CGST, Bolpur in Service Tax Appeal No.
ST/76339 of 2018.
The demand is hit by the bar of limitation. Their records were
audited periodically by the department and no objection was raised
on the subject issue. Therefore, the allegations that they had not
disclosed the facts is not correct. They rely upon the various case
laws in this regard.
The department was aware about the issue while auditing the

records earlier and no observation was raised which made them

: believe that no service tax is payable on the amount due to
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cancellation of purchase order. Thus imposition of penalty is not
sustainable. They rely upon the judgments of the various appellate

authorities.

5. Personal Hearing in the case was held on 28.10.2021 through virtual
mode. Shri M.H. Raval, Consultant, appeared on behalf of the appellant
for the hearing. He reiterated the submissions made in appeal

memorandum and their additional written submissions.

5.1 I have gone through the facts of the case, submissions made in the
Appeal Memorandum, and submissions made at the time of personal
o hearing and material available on records. I find issue before me for
decision is whether the advances received from the customer and which
was forfeited on the customer not lifting the goods ordered 1s a
consideration towards the service under the category of declared services
viz. “Agreeing to the obligation to refrain from an act, or to tolerate an act
or a situation, or to do an act’ as provided in Section 66E (e) of the Finance
Act, 1994. The demand pertains to the period October, 2013 to March,
2014.

@ 52 I find that the appellant are engaged in the manufacturing of
Aluminum Wire and Machine etc. The goods are manufactured by them on
the specific order of the customer on taking advance. Upon the goods being
manufactured, the customer who ordered the goods did not lift the goods
manufactured for them. It is the contention of the department that the
advance amount forfeited for non fulfillment of contract is consideration
received for providing the taxable service of ‘agreeing to the obligation to
refrain from an act or to tolerate an act or a situation’ as defined under

Section 66EF (e) of the Finance Act, 1994.

5.3 Having considered the facts involved in the present appeal, I find

that since the goods were manufactured as per the specification of the

- \\ customer, it is quite possible that the appellant may suffer loss if the goods

i ; are not lifted by the customer. Since there was a failure on the part of the

)
N - S
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customer to fulfill his part of the contract ie. taking delivery of the goods
ordered, the advance money was adjusted by the appellant. The forfeiture
of the 4dvance amount by the appellant is, in my view, not a consideration
for any taxable service provided by them and neither has any taxable
servicd been provided by the appellant by forfeiting the advance amount
paid by the customer. I am of the view that the advance amount forfeited
by th¢ appellant is in the nature of compensation 1n terms of the

L

provisfons of Section 53 of the Indian Contract Act.

6. [ find that a similar issue has been decided by me earlier vide OIA
No. AHM-EXCUS-002-APP-17/2021-22 dated 17/09/2021 in the case of
M/s.Hi Tech Industry. The relevant part of this OIA is reproduced as

under -

i

1 find that the first point o be decided in the instant case is as fo whether the amount

of booked under Order Cancellation Income by the appellant would amount 10 @

consideration as envisaged in the service tax law or nol and then only the question of
taxability arises in the matter. The department is contending that the said amount is
npthing but a consideration for tolerating the act of not performing the contructual

ligation by the buyers of the appellant. At this juncture it is relevant to refer 1o

ection 53 of the Indian Contract Act which reads as under:

“When a contract contains reciprocal promises and one party 10
the contract prevents the other from performing his promise, the
contract becomes voidable at the option of the party so prevented,
and he is entitled to compensation from the other parly for any loss
which he may sustain in consequence of the non-performance of the
contract.”

From the above legal provision, it is amply clear that what is provided therein is the
entitlement of a compensation to the party who was prevented from performing the
contract for any loss which he may sustain as a consequence of the non-performance
of the contract. The nature of relief envisaged in the said provision is clearly defined
as a compensation for the affected party for any loss which he may sustain on
account of the act of the other party. Merely because there is a mutual agreement on
the amount of compensation in the event of a breach of promise/agreement, the
compensation does not take the colour of consideration, as contended by the
department.  What is to be understood is the distinction between the terms
TN “consideration” and “compensation”. Consideration is not defined under service

law but as per provisions of Indian Contract Act, it means a promise made by the
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promisee in reciprocation. Whereas the compensation is something which is awarded
to the sufferer on account of breach of the contract by the other party. The definition
of the term ‘service” as given in Section 65B(44) of the Act envisages
“consideration” and not “compensation”. | find that the amount Jorfeited/penalty by
the buyers of the appellant is in the nature of a compensation and not consideration

as contended by the department.

10. It is a fact accepted by the department (00 that the amount forfeited/penalty
is for tolerating the act of not performing the contractual obligation. Therefore, such
a transaction is clearly in the nature as envisaged in Section 53 of the Indian
Contract Act and hence the amount so received would definitely amount to a
compensation.  Mere receipt of money which is in the nature of a compensation
cannot be treated as consideration for any activity. Further, when it is established
that the transaction in the case is in the nature of compensation against a breach of
contract as envisaged in Section 53 of the Indian Contract Act, the contention that
there was an act of tolerating the act of not performing the contractual obligation by

the service provider is not sustainable.

i1 I am, therefore, of the considered view that the amount booked as Order
Cancellation income which is infact forfeiture of amounts/penalty paid by the buyers
of the appellant in the present case is in the nature of a compensation as envisaged in
Section 53 of the Indian Contract Act, 1872 for non performance of the contractual
obligations. Such a transaction, being compensation against breach of contractual
obligations, does not per se amount lo & consideration and does not per se constitute
any service or declared service as envisaged under Section 63B (44) and Section
66E(e) of the Act. When there is no consideration, there is no element of service as
defined under the Act and consequently there cannot be any question of service tax in

the matter.

12. I find that the Kolkata Regional Bench of Hon’ble Tribunal in their
decision dated 25.10.2019 in Service Tax Appeal No.ST/76339 of 2018 (DB) in the
case of M/s Amit Metaliks Ltd., Durgapur Vs. The Commissioner of Central Goods
and Services Tax, Bolpur, has dealt with a similar kind of situation as in the present

case and it was held that :

27. As far as the compensation received from M/s Amit Mines is
concerned, the Show Cause Notice mentions the leviablity of Service
tax on the amount received towards the compensation for non supply of
the agreed quantity of manganese ore under Section 66 E(e) of Finance
Act which is even otherwise is purely the transaction sale of the iron
ore to the Appellant by M/s Amit Mines. Thus, the compensation
amount is towards default on the sale of the goods. The sale could not
be effected and, therefore, Appellant received the liquidated damage by
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way of raising the debit note which was honoured by M/s AML. Thus,
this amount of compensation/ liquidated damage cannol be treated as
cervice under Section 66 E(e) of the Act. The demand is thus not

sustainable on this aspect also.

18. The appellant have also relied upon a few decisions in support of their
stand. I find that the decision dated 22.12.2020 of the Hon'ble Tribunal in the case of
< South Eastern Coalfields Vs. Commissioner of Central Excise and Service Tax,

to the present case. In said the case the issue was the collection of

ipur is applicable
amount towards compensation/penalty from the buyers of coal on the short
iffted/un-lified quantity of Coal; collected amount towards compensation/penalty from
the contracts engaged for breach of terms and conditions; and collected amount in the
me of damages from the suppliers for breach of the terms and conditions of the
niract. The department contended that this amount was taxable as a declared

rvice under Section 66E (e) of the Finance Act, 1994. The Hon'ble Tribunal held

that -

“« 43. It is, therefore, not possible to sustain the view taken by the Principal
Commissioner that penalty amouni, forfeiture of earnest money deposit and
liquidated damages have been received by the appellant towards
consideration for tolerating an act Jeviable to service tax under section 66(E)

(e) of the Finance Act. ”

[4. The appellant have also relied upon the decision in the case of M.P. Poorva
Kshetra Vidyut Vitran Co. Ltd. Vs. Principal Commr., CGST & C EX, Bhopal
reported at 2021 (46) G.S.T.L. 409 (Tri. - Del.). In the said case the appellant was
bollecting an amount towards liquidated damages from the contractors and suppliers
lvhen they failed to ensure éompliance of the terms of the contracl within the time

tipulated and the appellant was also recovering amount from consumers for theft and

 n-authorized use of electricity. According to the Department, this amount was not
ncluded in Section 66D(k) of the negative list and so a show cause notice was issued (0
the appellant mentioning therein that the penalty amount and the amount collected
yowards theft of electricity by the appellant was towards consideration for tolerating an
et and covered as a “declared service” under Section 66E(e) of the Finance Act w.e. I

July 1, 201 3. It was held by the Hon’ble Tribunal that :

“Thus, for all those reasons stated above, it is not possible to sustain the
order passed by the Principal Commissioner confirming the demand of
service tax on the amount collected towards liquidated damages and theft of
electricity. The order dated December 31, 2018 is accordingly set aside and
the appeal is allowed”.

15. In the case of M/s.K.N. Food Industries Pvt. Ltd Vs. Commissioner of CGST
- and Central Excise, reported at 2020 (38) G.S.T.L. 60 (Tri. - All) the Hon'ble Tribunal
ey ﬁad held that :
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“In the present case apart from manufacturing and receiving the cost of the
same, the appellants were also receiving the compensation charges under the
head ex-gratia job charges. The same are not covered by any of the Acts as
described under Section 66E(e) of the Finance Act, 1994. The said sub-
clause proceeds to state various active and passive actions or reactions
which are declared to be a service namely; to refrain from an act, or lo
tolerate an act or a situation, or to do an act. As such for invocation of the
said clause, there has to be first a concurrence to assume an obligation (0
refrain from an act or tolerate an act etc. which are clearly absent in the
present case. In the instant case, if the delivery of project gets delayed, or
any other terms of the contract gests breached, which were expected to cause
some damage or loss to the appellant, the contract itself provides for
compensation to make good the possible damages owning o delay, or
breach, as the case may be, by way of payment of liquidated damages by the
coniractor to the appellant. As such, the contracts provide for an eventuality
which was uncertain and also corresponding consequence or remedy if that
eventuality occurs. As such the present ex-gratia charges made by M/s. Parle
‘to the appellant were towards making good the damages, losses or injuries
arising from “unintended” events and does not emanate from any obligation
. on the part of any of the parties to tolerate an act or a situation and cannot
be considered to be the payments for any services.

5. In view of the foregoing, we find no reasons to uphold the impugned
orders. Inasmuch as the appeal stands allowed on merits, the plea of
limitation is not being adverted (o.”

16. In the light of the above decisions of the Hon'ble Tribunal, 1 find that the
contention of the department is not sustainable. Having found no merit in the contention
of department for raising demand in the maiter, [ am not going inio the merits of

appellant’s other contentions in the matter.”

® 7. Further, the case of M/s. Inductotherm (India) Pvt Ltd, involving the
‘same issue, was also decided by me vide OIA No. AHM-EXCUS-002-APP-
005-2020-21 dated 23.06.2020. In the said OIA it was held that :

“6.3 In view thereof, I am of the considered view that the act of forfeiture of
advance amounts by the appellant in the present case is in the nature of a compensation
as envisaged in Section 53 of the Indian Contract Act, 1872 against the breach of
promise/agreement on the part of the buyer and such a transaction, being compensation
against breach of promise/agreement, does not per se amount to a consideration and
does not per se constitute any service or declared service as envisaged under Section
65B (44) and Section 66E(e) of the Act. When there is no consideration, there is no
clement of service as defined under the Act and consequently there can not be any
question of service tax in the matter.”

8. I find that the facts involved in the present appeal are similar to that
in the cases cited supra. I further find that there is no change in the legal

"~ < "N provisions nor has there been any judicial ruling contrary to the aforesaid
5 o

?:_\';orders. I also find that there is nothing on record to indicate that the OlAs

e

»
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cited supra have been overruled by any higher appellate authority. That
being ko, I do not find any reason to take a different view in the matter.
Hence| following my above decisions on similar facts as well as the judicial
pronogncements cited in the OIA supra, it is held in the present case also
that the forfeiture of advance by the appellant is not a consideration and
neithdr has any service in terms of Section 66E (e) of the Finance Act,
1994 been provided by the appellant. Consequently no service tax is
payablle by the appellant on the advance forfeited by them from their
custoﬁler. The demand confirmed in the impugned order, is therefore, not

legally sustainable.

9. |Accordingly, the impugned order is set aside and the appeal filed by
the appellant is allowed. PY
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The appeal filed by the appellant stands disposed off in above terms.
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Commissioner (Appeals)
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Supdrintendent(Appeals),
CGST, Ahmedabad.

BY RPAD / SPEED POST
To

M/s. Deora Wires and Machines Private Limited, Appellant
Deora Avenue, Near Mithakali Six Roads,
Navrangpura, Ahmedabad

The Deputy Commaissioner, Respondent
CGST & Central Excise,

Division- Kalol

Commissionerate : Gandhinagar

Copﬂy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
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2. The Commissioner, CGST, Gandhinagar.
3. The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)
v4 Guard File.
5. P.A. File,




